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Memorandum 76-6C

Subject: Study 77.70 - Nonprofit Corporations {Voting of Memberships)

The Commission reviewed Chapter 7 (Voting of Memberships) at the March 1976
meeting, making a number of policy decisions which required further implementation.
This memorandum presents the revised Chapter 7 that implements the Commission's
decisions.

The staff believes that this chapter is central to the operation of the
whole nonprofit corporation statute and should be gone over with great care. What-
ever language and principles are finally approved to govern voting rights, there
will need to be extensive conforming changes throughout the entire nonprofit corpora-
tion statute.

The draft of Chapter 7 and related provisions is discussed below.

§§ 5176, 5179, 5194, 5194.3, 5194.5. Definitions (Exhibit I)

The definitions of "proxy," "proxyholder," '"vote,"and "voting power" are
comparable to definitions in the business corporation law. The definition of "voting
members" is new and is intended simply to simplify drafting in the many instances
in which the phrase "persons entitled to vote for the election of directors" is

used throughout the statute.

§ 5263. Bylaws relating to voting rights (Exhibit I)

At the March 1976 meeting, the Commission determined that consideration
of Section 5263 should be deferred until other decisions with regard to voting
rights had been made.

With respect to subdivision (a)(1l), the Commission has previously determimed
to make cumulative voting and proxy voting optional with the bylaws. See Sectlons

5321 and 5730.



Subdivision (a}(2) continues existing authority for both business and
nonprofit corporaticns to permit creditors tov have voting rights but ensbles the
bylaws to meke such provision,consistent with the general rule that nonprofit
cerporations may specify voting rights in the bylaws.

Subdivision {b) embodies a concept that the Commission tentatively adopted
two years ago--that bylaws affecting the voting rights of members should be
approved by the members. The Comaission, at the March meeting, requested that the
staff present for its review four variations on this theme:

(l) That it be restricted to adverse effects on voting rights.

{(2) That it be limited to affected classes.

(3) That the erticles be permitted to adopt such a provision.

(4} That it be cmitted altogether.

The staff believes that numbers (3} and (4) are undesirable; some limitation on
the power to affect rembers' veting rights is essential in light of the broad
flexibility grarted the bylaws in the nonprofit coiporation statute to alter pre-
scribed voting requirements. The staff rotes that vobing rights in business cor-
porations are controlled by the articles, the amendm=nt of which requires the
approval of the members.

The ¢taff has followed number () rather than number {2) because (2) could
lead to &n implication that n=mber approval 1s required only vhere rights of a

class are limited end not whzrs the rights of all members are limited.

§ 5321. Election of dirsctors (Exhibit I}

Subdivisions (a} and (¢} of this section have beeu previously tentatively
approved. The staff revision adds subdivisions (t) and {d), which are drawn from

the business corporation law.



§¢ 5710, 5711. Voting rights 2nd zanner of voting

These provislons have previously been tentatively approved.

This secticn attempis to capture the decision made at the May 1975 meeting
that, where a svctiun requires the approval of the "members" or relates ta an
action that may be taken by some percentzge of the "members,” that approval or
action may be taken cnly by the members entitled to vote for directors.

The stalr has added to this decision the concept that the nonprofit corpora-
tlon may prescribe additional persons required to take the action. The staff draft
cres not permit the btylaws to eliminate the mcmbers entitled to vote for directors

from the basic decision-rakivg procesc.

§ 5713. Vote recuired for morter action

Adopticn of this sectlon will encble the statute to simply require approval
by the menuers without specifying the vote required in every case. The only time

a specificztion of vote will be recerciary 1S when a super-majority is required.

§ 5714, Iylaws may reauira greater or class vote

This ccetion mokes elear thiat the nonprofit corporation may impose greater
voting requir-ments. Tt skould be neted that, in business corporations, this may
be done only in %Lz articles. C(Cor:iistent with the rest of the nonprofit corporation

statute, Section 5714 pormits this to Le conz in the bylaws.,

§ 5715. Whan closs vote raguilca

This section w2s teuntatively approved by the Commission in March in a form requir-
ing a class volir en criiale or Tolatr arendweants hnd adversely cffect the rightn of
a class. The staff revision Lroadsrs the provisicn so that any corporate action for
wkich the approval of the memlers is requirsd mist be approved by a class if the

elass 1s adversely affected v the action.



§ 5716. Disgqualified votes

This secticn is comparuble to a provision of the business corporation law.

§ 5717. Avproval by board in lieu of avpproval by nmembers

This secticn mzkes clear that the board may take member action when there
are no" voting merbers. Thic was a matter the Comsission asked be clarified at

& recent meeting.

§ 5718. Additional vote required hy bylaws

This provicior permits the bylaws to require approval by the members of
actions which wculd not otherwise be reguired to be approved by the members. The
comparznle provicion oI the buriness corporation law requires the articles to

impose such additinnal requircments for approval.,

G§ 5720- 5720 Exercise of voiing rights

These provisicns gererally follow comparable provisions of the business

corporation law. Secticns 5720-5724 were rot inc'uded in the original staff draft
T this chawter bul have been added at Lhe Commission's direction at the March
1976 meeting. Szeoticn 5725 Ls previcusly approved. Section 5726 has added to it

provisions relating to voting of memberships in the nome of a group, pursuant to

Commissina direction.

§§ 5730-5736. Proxies

Thesze provisions generally follow the comparable provislons of the new
business corperation law. A proxy is limited to three-year maximum duration,
however, unless ccupled with an interest. and genemml proxies are auwthorized, in
accordence with the Commissicn’s decisions at the March 1976 meeting.

Proxy voting may be prohibited altogether by nonprofit corporations as

providesd in the existing 1omp.ofit corpor=tion law. In this connection, the

e



staff notes that the judgment in the automobile club case rrecludes the use of
proxies in elections for directors:

9. HNo proxies may be used to vote in any election for the Board
of Directors since a fair election or vote of the members cannot other-
wise result; provided, however, wroxies may be used for any lawful
corporate purpose other than the election of directors or modification
of election procedures.

§§ 574C-574k. vVoting agreements

The previsicns relating to voting agreements have been previcusly approved.

The staff has gplit them inlc scparate sections and renumbered them.

§8 5750-5754. Inspectors of election

These provisions have been previously approved. They have been revised
to be phrased in the singular and have been broken down pursuant to the Commis-

sion's direction at the March 1976 meeting.

§§ 5760-5765. Contested elections

The provisions relating to contested elections were tentatively approved
by the Cozmission in Merch; thev have been further broken down pursuant to the
Commission's directions.

The staff calls your esttention to the fact that the provisions of this
article apply %o foreign corporetions in case of elections held or appointments
made in this state as well as to domestic corporations. Existing law applies
these provisicns to foreigh corporations as does the new business corporation law.
For this reason, the staff has continued to apply the provisions to foreign
nonprofit corporaticns. However, the staff sees no significant policy considera-
tion which would require application of these provisions to foreign corporations
while denying application t5 forelgn corporations of other provislons designed
to protect members.

Respectfully submitad,

Hathaniel Sterling
Assistant Executive SBecretary
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EXHIBIT I
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5179, "Proxyholder” weaas the persan ¢



4047283 | : § 5194

 Staff Draft Juos 19%6




404/285 | § 5194.5

Staff Draft June 1976

§ 5194.5. Voting power

5194.5, (a):“Voting power" means the votes entipleﬂ'to'be cast for
the election of directors at the tine the‘detérﬁinatiuu of voting power

is wade, excluding a right to vote contingent upun the happening af a

.condition or event that has not occurred at the tima

(b) Where a class of membership is entitled to vote as a claams for
a director, the determination of voting power ghall be based on tﬁe per~
centage of-tﬁe nuﬁhér of ditsctors which the,elqés'is Entit}gd_td‘elgct
out of the total number of #uthnzized‘&irectérd‘

Comment. Section 5194.5 is couparable to Section 194.5 (General
Corporation Law); it is new to nonprofit corporation 1aw.

| 404/286 § 5263

Staff Draft June 1976

- § 5263, Bylaws-?21s-' _to voting rights

5263, (a)-Subjédt to this division, the bylaws may provide for:

(1) The manner of voting by manbers and whather cunulativg vnting
and proxy votiné shall be allawed

{2) Voting rights of holders of eﬁidenhes of indeﬁtedness; 1§sued
or to be isauéd by the nonprofit corporation. The pravisionalof this_.
division applicable to voting of memhershipéiapply to voting rights of

holders of evidences of indebtedness.




§ 3321

N

() & bylaw that adverssly affects yoting rights of msbere shall -




1'§'5321

R Coment. Section 5321: supersedés pnrtions of fomr SEct.:l.ons 9392 . IR
o {ana'gauita) which permitted the byxawa to ipgtiﬁy¢the time aad-ffjjj“.,_-];_1‘3j'j-‘i;;




